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STATEMENT OF QUESTION PRESENTED 


The question presented by this appeal is whether the 
trial court abused its discretion in refusing to allow the 
accused to withdraw his plea of guilty to two counts of for- 


gery when the motion was made prior to sentencing and the 


accused's counsel presented an affidavit showing that (1) ten 


months before the alleged offense the accused received a diag- 
nosis from D. C. General Hospital doctors concluding that he 
was suffering from a very severe psychosis (paranoid schizo~ 
phrenia and epilepsy) and (2) that the accused was behaving 
in a strange manner less than three months subsequent to the 
alleged offense -- when the basis for the denial of the mo- 
tion was that the accused had failed to prove that he was ill 
at the time of the commission of the offense and that the ac- 
cusedts evidence did not rebut a negative report made some 
six months after the alleged offense by the St. Elizabeth's 
Hospital staff which had been unable to find evidence of 


mental illness. 
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Brief for Appellant 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,761 


Oscar M. RAY, Jr., 
Appellant, 
Ve 
UNITED STATES of America, 


Appellee. 


Appeal from a Judgment of the United States 


District ‘Court for the District of Columbia 


JURISDICTIONAL STATEMENT 


An indictment was filed in the United States District 
Court for the District of Columbia on April 4, 1961, charg- 
ing appellant with violation of 22 D. C. Code, 991801, 2202, 
and 1401 (J.A. ). Jurisdiction was vested in the Dis- 
trict Court by 18 U.S.C. $3232, and 11 D. C. Code §306. After 
entering a plea of not guilty to all ten counts, (J.A. ) 


appellant later withdrew his plea as to two counts of Forgery 


(counts seven and nine) and entered a plea of guilty (J.A. ). 


-2- 


Subsequently, on June 2, 1961, appellant 


ing to withdraw his plea of guilty as to the two 


moved in writ- 


;counts and 


to enter a plea of not guilty (J.A. )}- On|/September 15, 


this motion was denied (J.A. ). Final judgment and com- 


mitment were entered by the District Court on Se 


1961 (J.A. ). Appellant's timely applicatio 


ptember 15, 


n to proceed 


on appeal without prepayment of costs was denied| on September 


15, 1961 (J.A. ). Timely petition for leave 


to prosecute 


appeal without prepayment of costs was filed September 18, 1961 


(J.A. ). This Court's order granting the pe 
filed October 27, 1961 (J.A. ). The jurisdi 
Court is invoked pursuant to 28 U.S.C. 31291. 


STATEMENT OF THE CASE 


On April 27, 1961, appellant, with the ad 


entered a plea of guilty to two counts of an ind 


tition was 


ction of this 


wice of counsel, 


ictment charg- 


ing appellant with forgeries committed on March 10 and 16, 


1961 (J.A. ). On June 2, 1961, prior to the 


date of sen- 


tencing and in accordance with Rule 32(d), Fed. Rules Crim. 


Proc., 18 U.S.C., appellant moved in writing to withdraw the 


plea of guilty (J.A. ). The grounds for the motion were 


stated in the supporting affidavit, and in subst 
that some ten months previous to the offense ap 


been confined in D. C. General Hospital for an eé 


ance, were 
ellant had 


xtended period 


and at the termination of that stay had been diagnosed as suf- 


ee 


fering from paranoid schizophrenia and epilepsy 


idiopathic. 


The affidavit further stated that appellant's counsel had 


currently observed (1) an unpredictable silly giggle that was 
inappropriate to the subject of conversation, (2) that the de- 
fendant stuttered badly when discussing unpleasant matters, 
and (3) a seeming lethargy to the general situation. The mo- 
tion stated that at the time the guilty plea hed been entered 
counsel observed no apparent symptoms of mental illness, but 
had subsequently learned of the hospital confinement and men- 
tal illness (J.A. ). Further details of the facts under- 
lying the hospital diagnosis were unavailable to counsel at 
that time because the hospital maintained that appellant's 
release of hospital records to his attorney was without ef- 
fect because appellant had been found incompetent and com- 
mitted to the care of a guardian ad litem (J.-A. ). The 
motion to withdraw the guilty plea was coupled with a motion 
for mental examination (J.A. ). The mental examination 
was ordered and the motion to withdraw plea was held in abey- 
ance (J.A. jis On August 31, 1961, the Acting Superin- 
tendant of Saint Elizabeth's Hospital reported by letter that 


vc find no evidence of mental disease existing at the present 


time nor on or about February 6, 1961" (J.A. ). 


On September 15, 1961, a hearing on the motion to with- 
draw the plea of guilty was held before Holtzoff, J. Appel- 
lant re-asserted his motion to withdraw the plea of guilty 
on the ground that the facts patently demonstrated a sub- 
stantial defense on the issue of insanity, notwithstanding 
the belated inability of the Saint Elizabeth's Hospital staff 


to find evidence of insanity (J.A. ). Holtzoff, J. denied 


the motion on the grounds that appellant's counse} had failed 
to rebut the negative result of the hospital letter, and had 
failed to prove that appellant was ill at the time of the com- 
mission of the offense (JA. ). Consequent to this rul- 
ing, the trial judge proceeded to impose sentence| upon appel- 
lant to a term of imprisonment of one to three years on each 
of counts seven and nine to run consecutively (J.-A. ye 


The District Court also denied appellant's application for 


| 
leave to appeal in forma pauperis on September 151, 1961 CS 


Ae ). A petition for leave to prosecute appeal without 
prepayment of costs coupled with a motion for summary revers~ 
al was filed in this Court on the following Monday, September 
18, 1961 (J.A. ). The petition for leave to prosecute 
appeal without prepayment of costs was granted unanimously; 
the motion for summary reversal was denied by a divided vote 


(JA. ). This appeal followed. 
CONSTITUTIONAL PROVISION AND RULE INVOLVED 


In all criminal prosecutions, the accused| shall 
enjoy the right to a speedy and public trial, by 
an impartial jury of the state and district where- 


in the crime shall have been committed -« 6 « « 
U.S. Const. amend. VI. 


A motion to withdraw a plea of guilty or of nolo 
contendere may be made only before sentence is 
imposed or imposition of sentence is suspended; 
but to correct manifest injustice the court after 
sentence may set aside the judgment of conviction 
and permit the defendant to withdraw his plea. 
Fed. Rules Crim. Proc. 32(d). 


STATEMENT OF FOINTS 


Appellant intends to rely upon the following point in 
this appeal: 
The District Court abused its discretion by denying 


appellant's motion to withdraw his plea of guilty. 


SUMMARY OF ARGUMENT 


Appellant's argument is quite simple. He understands 


the law to be that a plea of guilty should be freely with- 
drawable prior to sentencing; and that a non-frivolous de- 
fense of insanity discovered after the plea was entered should 
be considered by a trial on the merits, not by a hasty weigh- 
ing of conflicting paper reports which state naked conclusions 


without explanation of the basis for the opinions. 


ARGUMENT 


IT WAS AN ABUSE OF DISCRETION FOR THE DISTRICT COURT TO CON- 
DUCT A PSEUDO-EVIDENTIARY HEARING ON APPELLANT'S PROFERRED 
DETINSE OF INSANITY SUPPORTING HIS MOTION TO WITHDRAW THE 
PLEA OF GUILTY. 


A. An Accused Should Be Allowed To Withdraw A 


Trial By Jurv Upon Demonstrating, Prior 


To Sentencing. A Previously Unknown Defense 


Of Insanity Which Is Not Frivolous. 


Up to this point, no one has yet contended that the 
affidavit supporting appellant's motion for mental examina- 


tion failed to snow good reason to believe a potential defense 


of insanity existed. A diagnosis of severe psychosis some 

ten months prior to the offense plus peculiar behavior some 
three months after the offense is clearly good reason to ex- 
pect a substantial defense of insanity if given adequate prep- 
aration before trial. Furthermore, it is uncontested that 
counsel discovered the previous nospitalization que diagnosis 


of mental illness after the plea of guilty had been entered. 


As pointed out in Poole v. United States, 102 U.S-App.D.C. 71, 


250 F.2d 396, 400 (1957): 


The trial court erred when it denied appellant's 
request to withdraw his plea of guilty. eave to 
withdraw a plea prior to sentencing should be freely 
allowed. 


The court specifically disapproved of placing uppn the accused 
the burden of proving his innocence or insanity before allow- 
ing the withdrawal of the plea. Id. at 401. ang this, of 
course, is precisely what the trial judge did in the instant 
case. After reading the letter from Saint Elizabeth's staff 
announcing their inability to find evidence of mental illness, 
the following colloquy took place: 
THE COURT: What evidence of insanity have you with 
which you might rebut the certificate of 


St. Elizabeth's Hospital? 


MR. SHADOAN: I could call the doctor whg examined the 
man a year previously. 


THE COURT: Well, that would not prove that he was ill 
at the time of the commission of this of- 
fense, in view of the certificate of St. 
Elizabeth's Hospital .. - 


I am not too much impressed by your state- 
ment and I think you should have -- why 
didn't you find out all these facts before 
this defendant was arraigned| and pleaded 
guilty? . . +. 


THE COURT: I will hear the Government. 


MR. SMITH: Your Honor, this is Mr. Lowther's case. 
Mr. Lowther is in trial. He has asked 
me to bring to your attention the fact 
that St. Elizabeth's Hospital has ex- 
amined this man and found nothing wrong 
with him. 


THE COURT: I will deny the motion in light of the 
certificate of St. Elizabeth's Hospital 
and I will proceed to impose sentence. 
I will hear counsel on sentence. (J.A. 


In addition, the recent case of Gearhart v. United 


States, 106 U. S. App.D.C. 270, 272 F.2d 499 (1959) is not 


distinguishable from the present case. There, the accused 
with the advice of counsel, first entered a plea of guilty 
to forgery and the interstate transportation of forged se- 
curities. About a month later he moved to withdraw the plea 
on the grounds of insanity, alleging facts of mental signifi- 
cance that had occurred prior to World War II. It was pointed 
out by the Government that he had re-enlisted and had received 
an honorable discharge from the army subsequent to his first 
psychiatric discharge. However, this Court held it an abuse 
of discretion for the judge to deny Gearhart's motion to with- 
draw his plea. The only possible point of distinction between 
Gearhart and the present case is that here a St. Elizabeth's 
Hospital report indicated an inability to find evidence of 
mental disorder some six months after the alleged offense. 
This, however, does not avoid the Gearhart holding: 

Where the accused seeks to withdraw his plea of 

guilty before sentencing, on the ground that he 

has a defense to the charge, the District Court 

should not attempt to decide the merits of the 

proferred defense, thus determining the guilt 


or innocence of the defendant ... . 250 F.2d 
at 502. 


Under the circumstances presented in the instant 
case, we think it would be quite inappropriate 
for the District to hold an evidentiary hearing 
to determine the question whether the accused was 
mentally ill at the time of the allegec fo 

Such a hearing would go to the merits of 
erred defense, and invade the province 7 
Id,. at 503. 


the jury. 


What has been done here? With the advice of his court- 
appointed attorney, appellant entered a plea of jguilty. Sub- 
sequently information was revealed strongly indicating that 
appellant was suffering from a serious mental illness. In 
timely fashion appellant's counsel set out the more basic 
facets of the information uncovered and asked for a withdraw- 
al of the plea of guilty. Instead of granting the motion, 
the court sent appellant to St. Elizabeth's Hospital for a 
mental examination. After securing a report from that insti- 
tution that appellant was sane, the court weished the evidence 
on the merits of the issue, and refused to allow the plea to 
be withdrawn because of the St. Elizabeth's Hospital report. 
Such action has repeatedly been neld erroneous. Gearhart v. 
United States, supra; Bergen v. United States, 145 F.2d 181 
(8thCir. 1944); woodring v. United States, 248 F,2d 166 (8th 


Cir. 1957) 


And mistake has repeatedly been a reason} for allowing 


the withdrawal of a plea upon showing a reasonable ground £Ox 


going to the jury. United States v. Lias, 173 F.2d 685 (4th 


Cir. 1949); Bergen v. United States, Supra; United States v. 


Davis, 212 F.2d 264 (7thCir. 1954). 


Not only was the Gearhart prehibition against an evi- 


dentiary hearing on the merits violated, but here the hearing 


never got to the evidence stage. Instead the judge balanced 
the paper conclusions of D. C. General Hospital against the 
paper conclusions of St. Elizabeth's Hospital and determined 
that the latter so outweighed the former as to deny that the 
accused had shown sufficient reason to allow withdrawal of his 
guilty plea. There was no explanation of the facts, tests, or 
theories underlying either Hospital's conclusions. The D.C. 
General diagnosis occurred ten months before the acts in ques- 
tion. The St. Elizabeth's diagnosis was rendered six months 
after the acts in question. If no other evidence were avail- 
able to the defense, one still must conclude the difference 

in time is insufficient to conclude that the accused's de- 
fense was patently frivolous or even that the St. Elizabeth's 
conclusion reflected the accused's mental state at the time 

of the acts. Even assuming that no other evidence of the ac- 
cusedts mental condition were available, a proper weighing of 
the conflicting diagnosis would require trial testimony to 
show (a) a description of the nature of the psychiatric exami- 
nation, e.g., the number and duration of psychiatric inter- 
views or the type of psychological or neurological tests ad- 
ministered; (0) a statement of the clinical diagnosis; (c) 

a description of the symptoms; and (d) a statement of the 
specific, underlying reasons or findings to support the con- 
clusions that the subject is, or is not, suffering froma mental 
illness. See Krash, The Durham Rule and Judicial Administration 


of the Insanity: Defense in the District of Columbia,70 Yale 


eel over 


L.J. 905 (1961). Upon examination, the St. Elizabeth's doctor 


might state that he had no opinion one way or the} other as to 


appellantis mental condition in March, 1960. 
B. Substantial Evidence of Insanity is Demonstratably 


oe 


nly Be 


Available in the Present Case, and Can 
Presented Fairly and Adeauately at a Trial on 
the Issue. 

At the time of the hearing on appellant's motion, the 
only matter before the hearing judge was appellant's affida- 


vit and the St. Elizabeth's Hospital report. In|the Govern- 


| 
| 
ment's "Opposition to Petition for Leave to Appe@l Without 


Prepayment of Costs" (JA ) and in its "keply|to Petition- 
er's Reply to Opposition of Respondent", reliance is placed 


upon matter that was not before the trial judge r- the find- 
| 
| 


ing of the Mental Health Commission that appellant was of 
sound mind! on March 28, 1960. The Government [stated that 
"This Court as well as the District Court may take judicial 
notice of any records of the Mental Health Commission since 
it is a part of the District Court.e!' (Gov't. Reply, page 1). 
Acquiescing in the Government position that "any" records of 
the Mental Health Commission are to be noticed, lappellant asks 
the Court to notice ali the records of the Mental Health Com- 
mission on file in the District Court which relate to the 
Ray case. For example, the following: 
The patient came in because “God told him to 
come here! Russia is going to bomb him. |He is 


going to be operated on his heart- He has died 
3 times.'' The patient had three seizures prior 


24 


to admission, which were accompanied by bleeding 

from the mouth and wetting of the clothes. The 

patient is hallucinating, agitated and delusional. 

His affect if (sic) flat. He is epileptic. MH. 

Jacket 286-60, Petition by Superintendant of D.C. 

General Hospital filed February 17. 1960. 

On February 19, 1960 a preliminary report was filed stating 
that the Mental ‘Health examination showed appellant was not 
sane. On February 29, 1960 the Report and RKecommendations 
of the Commission on Mental Health states: 

1. That the hearing to determine the mental con- 

dition of Oscar M. Ray be continued for four weeks 

for the purpose of further observation and treat- 

ment and because of the patient's critically ill 

physical'condition (probable brain tumor). 

The hearing was continued for a month, and on March 28, 1960, 
the Mental Health Commission found that Oscar M. Ray "has re- 
covered from a psychotic episode and improved sufficiently to 
be discharged on his own responsibility.': This finding was 

in direct contradiction to the final diagnosis of D.C. General 
Hospital on the same date that appellant was suffering from 
paranoid schizophrenia and epilepsy. 

In view of the Government's position that this Court 
may take judicial notice of the Mental Health Commission records 
which were not before the District Court, appellant asks the 
Court to notice certain crucial records of D. C. General Hos- 


pital that were finally released to appellant's counsel. Ample 


judicial authority for such notice is collected and discussed 


infra. Appellant considers the following essential to any 


proper evaluation of appellant's mental status. 
Appellant was admitted as a voluntary patient to D.C. 


General Hospital on February 15, 1960, and released on March 


28, 1960. This admission, less than a 


date of the alleged offense, was pursuant to 4 


Mount Alto Veterans' Hospital where he had been 


4 


an indeterminate period. The D.%. General file 


the Mount Alto staff had found no organic brain 


+ 


i= 


year previous to 


ransfer 
a patient 
indicates 


damage, and 


had recommended transfer to D. C. General because of probable 


psychiatric difficulty. 


This is not conclusivelly stated, how- 


| 
ever. Appellant remained at D. C. General for a period of 


the 


approximately six weeks and was released to 


wife the day of the Mental Health Commission hearing. 


final diagnosis of the Hospital was (1) 000-X24 


care of his 
The 


Schizophrenic 


Reaction-Fraranoid, and (2) 930-XC1l Epilepsy - unknown origin. 


Far more significant than this simple comciusion, nhow- 


ever, is the factual foundation for the diagnosis. 
| 


lowing excerpts from the "Doctor's Progress Repd 
the utmost importance in any 
condition: 


‘talked with God! who told him 
D.C.G.H., he says 'hussia is go 


2/15/60 


i 


The fol- 


rts'' are of 


eveluation of appellant's mental 
| 
| 


© come to 
ng to bomb 


him! and that 'he had died three times.! 


2/20/60 


Pt. unresponsive at time and. . 


o 


looks as 


though he has recently had a convulsion in 


that he is perspiring, frething 
looks as tho it has been bitten 
incontinent. 
Pt, admitted 6 days ago from Mt 
he had been seen and subsequent 


2/21/60 


» 


le 


hy trans- 


tongue 
and he is 


Alto where 


ferred here . . ~ «. Since 4:30 yesterday 


(16 hours ago) pt. has had 6 ¢r 
seizures. Pt. does not speak > 
of our presence, 


and mal 
at is aware 


2/21/60 


Transfer Note: 


2/22/60 


sy 3 <= 


..-About 11 this evening I observed the pt. 
through the door, apparently sleeping. The 
noise of the key caused him to raise his 
head and when the light was turned on he 
started his seizure pattern (twitching of 
the eyes, then gradual progression clonus, 
then sucking movements of the lips followed 
by chewing and finally relaxation.) This 
lseizure seems to have been triggered by the 
noise and/or bright light. 


.eeSince admission pt. has had 6 convulsions 
‘described as 'grand mal! in type...agitated, 
confused--not in acute distress. Pt's bed 
soaked in urine. 

(1) Schiz-poss. paranoid in type. 

(2) Epilepsy-poss. idiopathic in type. 


Doctor's Progress Notes (cont'd.) 


2/23/60 


2/24/60 


3/2/60 
3/11/60 


3/16/60 


7 P.M. Pt. awake and talking (but not under- 
standable). 


Pt. awake this a.m.--talking, although ir- 
rational. . . 


Pt. lapses in and out of state of lucidness. 


Pt. confused, speaks of bringing fruits from 
the fruit stand to be made available to others. 


i.eePt. lapses in and out of state of confusion 
and lucidness. Etiol. of...seizures--probably 
non-organic. 


On the basis of the above, it is difficult to explain 


the finding of the Mental Health Commission on the day of ap- 


pellant's release from the hospital. 


Appellant asserts that with a proper trial of the issue 


counsel would be able to present all relevant evidence of his 


mental history and present condition from a variety of sources 


which are not available on appeal. For example, there are such 


potentially fruitful sources as the physicians who examined pe- 


titioner at both Mount Alto and D. C. General Hospitals; any 


1g = 


private physician who treated him prior to his v 
trance into the hospital; any military service r 
finally his pastor and family. In short, he wou 
to present fully all available relevant evidence 
his mental condition. This could not be done py 
hearing on his motion, and cannot now be done on 
late level. A proper determination of petitione 
condition can only be made upon a trial on tne m 
defense. 

In support of appellant's request that th 


judicial notice of the above facts, we invite th 


tention to the following cases. In Foley Bros. 


336 U.S. 281, 290 (1949), the Supreme Court took 
tice that contracts were not interpreted as subj 
provisions of the Eight Hour Law of June 19, 192 


in a letter signed by the Acting Legal Adviser " 


° 


? 


ing Secretary of State," to the Attorney General 


Vermilya-Brown Co. v. Connell, 335 U.S. 377 (194 


issue was the applicability of The Fair Labors § 


of 1938 to employees engaged in work in Bermuda, 
outside the record to notice the Department of 8 


tion No. 1726. These two cases are representat] 


line of recent cases holding the Federal Courts) 


| 
the record in noticing administrative action: 


state Bakeries Corn., 55 F. Supp. 234, 236 (1944 


{6 


must take judicial notice of war conditions, eme 
ments, and regulatory orders, etc.''; N 


Roard v. E._C. Atkins & Co., 331 U.S. 398 (1947 


Lenroot v. 


atl. Labor 


cluntary en- 
dcords; and 
id be able 
concerning 


q 
| 
| 


pexly by a 
the appel- 


he mental 


erits of the 


P Court take 
e Court's at- 
ve Filardo, 
judicial no- 


ect to the 


In 
jms 


as stated 
For the Act- 
and in 

8) where the 
tandards Act 
the Court went 


tate publica- 


ve of a whole 


may go outside 


Inter- 
), 'The Court 
rgency enact-— 
Relations 


where the 


Ps See: cate 
Court asticed circulars issued by military authorities; Red 


Canyon Sheep Co. v. Ickes, 98 F.2d 308 (1938) where the Court 
judicially noticed certain proceedings in the Interior Depart- 
ment, including an unpublished Solicitor's opinion. 

The foregoing decisions only serve to illustrate the 
basic purpose of judicial notice. As indicated by Professor 
Morgan in 57 Harvard Law Review 269, 273, the courts were 
created to adjust legal relations among members of society so 
as to do substantial justice, and this cannot be done if they 
allow parties to take issue on facts capable of immediate and 
accurate demonstration. And as stated in 9 Wigmore, Section 
2571 at £48 (3rd ed. 1940): 

‘The scope of facts that may be noticed include 

» »« » sundry matters . . . subject for the most 

part to the consideration that though they are 

neither actually notorious nor bound to be ju- 

cicially known, yet they would be capable of 

such instant and unquestionable demonstration, 

if desired, that no party would think of im- 

posing a falsity on the tribunal in the face 

of an intelligent adversary. 

CONCLUSION 

WHEREFORE, appellant respectfully requests that the 
judemenc of conviction in the court below be reversed and the 
case remanded for trial. 


Respectfully submitted, 


George W. Shadoan 
424 Fifth Street, N. W. 
Washington 1, D. C. 


poointed by the 
Lotrict. Court) 


